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PART I — OVERVIEW 

1. Pursuant to the Order of Justice Koehnen (the “Receivership Order”) of the Ontario 

Superior Court of Justice (Commercial List) (the “Court”) granted February 28, 2020, FTI 

Consulting Canada Inc. (“FTI”) was appointed as receiver and manager (in such capacity, the 

“Receiver”) without security, of all of the assets, undertakings and properties of Kew Media Group 

Inc. (“KMG”) and Kew Media International (Canada) Inc. (together with KMG, the “Debtors”), 

acquired for, or used in relation to a business carried on by the Debtors. 

2. The Receiver seeks an order (the “Fee Approval and Discharge Order”) of this Court, 

substantially in the form of the draft order included at Tab 3 of the Receiver’s Motion Record, 

among other things:  

(a) discharging the Receiver and terminating the within proceedings with effect upon 

the filing of the Receivership Termination Certificate (as defined in the Fifth Report 

of the Receiver dated May 5, 2023 (the “Fifth Report”)); 

(b) releasing the Receiver from any and all liability that FTI now has or may hereafter 

have by reason of, or in any way arising out of, the acts or omissions of FTI while 

acting as Receiver, save and except for any gross negligence or wilful misconduct 

on the Receiver’s part; 

(c) approving the actions, conduct and activities of the Receiver as described in the 

Receiver’s Fourth Report dated September 29, 2021 (“Fourth Report”), and the 

Fifth Report; 
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(d) approving the fees and disbursements of: (i) the Receiver for the period November 

1, 2020, to April 14, 2023; (ii) the Receiver’s legal counsel, Torys LLP (“Torys”), 

for the period November 1, 2020, to April 14, 2023, 2023; and the Receiver’s legal 

counsel, Lax O’Sullivan Lisus Gottlieb LLP (“LOLG”), for the period December 

31, 2020, to March 31, 2023 (collectively, the “Fees and Disbursements”), plus 

an amount of up to $80,000 (exclusive of HST) (the “Subsequent Fees and 

Disbursements”) to cover the remaining fees and disbursements of the Receiver, 

Torys and LOLG; 

(e) approving the completion by the Receiver of the activities remaining to be 

completed in the within proceedings, as more particularly set out in the Fifth 

Report, including, without limitation: (i) delivering to Goodmans LLP, legal 

counsel to the Debtors, the Transferred Records; and (ii) subject to any applicable 

law, destroying any copies of the Debtor Non-Tax Records that are not Transferred 

Records (each term as defined below); and 

(f) providing such further and other relief as this Court deems just. 

3. The Receiver recommends issuance of the Fee Approval and Discharge Order for the 

factual and legal bases set forth herein and in its Motion Record, filed May 8, 2023.   

PART II — THE FACTS 

A. General Background 

4. A detailed description of the facts is set forth in the Fifth Report. 
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5. The Receivership application was made by Truist Bank, in its capacity as agent for a 

syndicate of lenders consisting of Truist Bank, Bank of Montreal and The Toronto-Dominion Bank 

(collectively, the “Secured Lenders”). The Receivership application and the granting of the 

Receivership Order were founded in serious allegations of wrongdoing by KMG and one or more 

of its officers and directors.1 

B. Discontinuance of the GT Action 

6. During the pendency of the Receivership proceedings, the Receiver identified a potential 

claim against Grant Thornton LLP, and Grant Thornton UK LLP and Grant Thornton UK LLC 

(the “GT Action Defendants”), as the former auditors for KMG and its subsidiaries in relation to 

damages suffered by KMG and Kew Media International Limited, an indirect subsidiary of KMG 

on account of the GT Action Defendants’ failure to detect issues with the KMG group’s financial 

information and financial reporting (the “GT Claim”).2 

7. After further investigation by the Receiver and discussions with the Secured Lenders and 

their counsel, the Receiver commenced a legal proceeding on February 9, 2021, in respect of the 

GT Claim (the “GT Action”),3 before the Ontario Superior Court of Justice pursuant to the 

Receiver’s powers under paragraph 3(i) of the Receivership Order.4 

8. The Secured Lenders supported the Receiver’s commencement of the GT Action.  The 

Receiver made it clear to the Secured Lenders that, given the lack of funds available in the 

Receivership, in order to continue to pursue the GT Action, it would be necessary for the Secured 

 
1 Fifth Report, para 12, Tab 2 to the Receiver’s Motion Record dated May 8, 2023 (“Motion Record”). 
2 Fifth Report, para 26, Tab 2 to the Motion Record. 
3 The GT Action was commenced under Court File No. CV-21-00656707-0000. 
4 Fifth Report, para 27, Tab 2 to the Motion Record. 
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Lenders to provide continued funding to the Receiver or to take an assignment of the action and 

pursue those claims directly. Over a period of many months, the Receiver engaged in discussions 

with the Secured Lenders to consider these matters and advance a litigation strategy.5 

9. After distribution of proceeds realized to date, the Secured Lenders face a shortfall in 

excess of US$100 million.6 In light of this shortfall, each of the Secured Lenders informed the 

Receiver that it would not provide further funding to continue the pursuit of the GT Action nor 

take an assignment of the action, and that the Secured Lenders were willing, in the circumstances, 

to have the GT Action discontinued.7 

10. The Receiver further considered whether it would be feasible for unsecured creditors to 

potentially pursue the GT Action, but ultimately determined that the economics precluded any 

reasonable prospect of an unsecured creditor being prepared to pursue the GT Action.8 

11. The Receiver has no funding to continue the GT Action.  The Secured Lenders – having 

the principal economic interest at stake – are not prepared to further fund or assume a continuation 

of the GT Action, and no known unsecured creditor of the Debtors has a material enough economic 

interest to warrant efforts to acquire or continue the GT Action.  Accordingly, the Receiver has 

determined that it is necessary and appropriate in the circumstances to discontinue the GT Action.9 

12. Pursuant to Rule 23.01(1) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, a 

plaintiff may discontinue an action at any time by filing the consent of the parties or, in the absence 

 
5 Fifth Report, para 35, Tab 2 to the Motion Record. 
6 Fifth Report, para 18, Tab 2 to the Motion Record. 
7 Fifth Report, para 36, Tab 2 to the Motion Record. 
8 Fifth Report, paras 37-39, Tab 2 to the Motion Record. 
9 Fifth Report, para 40, Tab 2 to the Motion Record. 
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of such consent, with leave of the Court after the close of pleadings. Accordingly, the Receiver’s 

counsel filed a notice of discontinuance with the consent of the GT Action Defendants on May 18, 

2023, which notice is attached as Schedule “D”. 

C. D&O Claims 

13. The Receiver previously reported in its Fourth Report that it was conducting an ongoing 

investigation into potential claims against the former directors and officers of the Debtors (the 

“D&O Claims”).10 The Receiver has since investigated the potential D&O Claims and has 

discussed such claims at length with the Secured Lenders and their counsel. Ultimately, the 

Secured Lenders have, in the circumstances, declined to support further pursuit of the D&O Claims 

by the Receiver. For the reasons discussed above with respect to the GT Action, it is not reasonable 

to expect that any unsecured creditors of the Debtors would be able or willing to assume carriage 

of the D&O Claims.11 

14. Consequently, no litigation proceedings have been commenced by the Receiver and the 

D&O Claims will not be further pursued by the Receiver.12 

D. The Class Action 

15. On July 20, 2020, a securities class action was commenced by two individual plaintiffs (the 

“Class Action Plaintiffs”) against certain of KMG’s former directors and officers and KMG 

before the Ontario Superior Court of Justice (the “Class Action”).13 The class members are all 

shareholders or former shareholders of KMG. Accordingly, they have only equity claims against 

 
10 Fifth Report, para 42, Tab 2 to the Motion Record. 
11 Fifth Report, para 43, Tab 2 to the Motion Record. 
12 Ibid. 
13 The Class Action was commenced under Court File No. CV-20-00644200-00CP; Fifth Report, para 44, 

Tab 2 to the Motion Record. 
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the Debtors, are not creditors in the Receivership and do not have an economic interest in the 

Debtors’ estates.14 

16. As further outlined in the Fifth Report, a defence of the Class Action by KMG is considered 

essential by the Class Action Plaintiffs’ counsel because of the position taken by the insurers and 

brokers under KMG’s director and officer insurance policy (collectively, the “D&O Insurer”); 

namely, that there is no insurance coverage available if KMG does not defend against such a 

lawsuit. Accordingly, the Class Action Plaintiffs served a motion in the fall of 2021 for an order 

compelling the Receiver to defend the Class Action on behalf of KMG.15 The Receiver had 

significant concerns about the proposed order, given that its defense would potentially conflict 

with the Receiver’s positions in the GT Action, and the Receiver would incur costs without and 

prospect of a benefit to the Debtors’ estate or their creditors (i.e., because the class consists entirely 

of equity claimants with no economic interest in the estate).16 Ultimately, the motion was never 

advanced.17 

17. Through further discussions among the parties, the Receiver understands that Goodmans 

LLP is prepared to act for Kew Media following the Receiver’s discharge in defending the Class 

Action and that the D&O Insurer is in agreement with this proposal.18 As outlined in the Fifth 

Report, given the discontinuance of the GT Action and the Receiver’s proposed discharge, the 

Receiver’s aforementioned concerns will become moot.19 

 
14 Fifth Report, para 45, Tab 2 to the Motion Record. 
15 Fifth Report, para 52, Tab 2 to the Motion Record. 
16 Fifth Report, para 53, Tab 2 to the Motion Record. 
17 Fifth Report, para 52, Tab 2 to the Motion Record. 
18 Fifth Report, para 62, Tab 2 to the Motion Record. 
19 Fifth Report, para 60, Tab 2 to the Motion Record. 
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18. To that end, and as discussed below, the Receiver and Goodmans LLP have agreed upon 

an arrangement – subject to this Court’s approval – whereby the Receiver will deliver certain 

books, records, and electronic devices to Goodmans LLP to enable it to fully engage in the defence 

of Kew Media. The Receiver intends to execute a document authorising and consenting to Steven 

Silver, a defendant in the Class Action and a former officer and director of KMG, directing and 

instructing Goodmans on behalf of KMG in KMG’s defence of the Class Action from and after 

the discharge of the Receiver and the termination of the KMG receivership proceedings.20 The 

form of document to be signed is attached as Appendix B to the Fifth Report.21 

E. Books and Records 

19. Following its appointment, the Receiver took possession of 154 boxes of records. In 

addition, the Receiver has in its possession various items of electronic storage media containing 

records of the Debtors.22 

20. Pursuant to tax legislation, the Debtors must maintain certain records for a period of 6 years 

after the end of the tax year to which the records relate (the “Debtor Tax Records”). It is the 

Receiver’s understanding that of the 154 boxes of records in its possession, 10 boxes contain 

Debtor Tax Records and 144 boxes contain miscellaneous other records (the “Debtor Non-Tax 

Records”).23 

21. The Receiver understands that all of the parties to the Class Action, including the D&O 

Insurer, wish to ensure that certain of the Debtors’ books and records related to the Class Action 

 
20 Fifth Report, para 62, Tab 2 to the Motion Record. 
21 Draft Consent to Defence of Class Action, Appendix B to the Fifth Report, Tab 2 to the Motion Record. 
22 Fifth Report, para 77, Tab 2 to the Motion Record. 
23 Fifth Report, para 79, Tab 2 to the Motion Record. 
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are preserved and not destroyed. Pursuant to paragraph 6A of the Receivership Order, D&O’s 

Counsel was provided with an electronic copy of the back-up of the Debtors’ server. Further, the 

Receiver has worked with Goodmans LLP to identify such Debtor Non-Tax Records as may be 

relevant to the Class Action, and Goodmans LLP has requested that the Receiver not destroy 

certain of the Debtor Non-Tax Records and that it instead transfer to it both the Debtor Tax 

Records, the relevant Debtor Non-Tax Records, and electronic storage media in the possession of 

the Receiver (collectively, the “Transferred Records”). Goodmans LLP has undertaken to 

preserve the Transferred Records in accordance with the relevant provisions of the applicable tax 

legislation, and to provide access to the Receiver to such records at no cost should they be required 

by the Receiver and notwithstanding the Receiver’s discharge. The Receiver understands that the 

Class Action Plaintiffs’ counsel and the D&O Insurer’s counsel do not object to this arrangement.24 

F. Fees and Disbursements 

22. The Receiver and its legal counsel, Torys LLP and LOLG, have accrued the Fees and 

Disbursements in their capacity as Receiver and counsel to the Receiver, respectively. 

23. As outlined in the affidavit of Nigel Meakin sworn May 5, 2023 (the “Meakin 

Affidavit”),25 the affidavit of Mike Noel sworn May 5, 2023 (the “Noel Affidavit”)26 and the 

affidavit of Rahool Agarwal sworn May 2, 2023 (the “Agarwal Affidavit”),27 the Fees and 

 
24 Fifth Report, para 80, Tab 2 to the Motion Record. 
25 Affidavit of Nigel Meakin sworn May 5, 2023, Appendix C to the Fifth Report, Tab 2 to the Motion 

Record. 
26 Affidavit of Mike Noel sworn May 5, 2023, Appendix D to the Fifth Report, Tab 2 to the Motion 

Record. 
27 Affidavit of Rahool Agarwal sworn May 5, 2023, Appendix E to the Fifth Report, Tab 2 to the Motion 

Record. 
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Disbursements of the Receiver, Torys and LOLG, exclusive of HST, total $301,372.85, 

$395,253.55 and $358,580.23, respectively. 

PART III — ISSUES 

24. The Receiver’s request for approval of the Fee Approval and Discharge Order raises the 

following issues: 

(a) Should this Court approve the Records Protocols (defined below)? 

(b) Should this Court approve the Fees and Disbursements and the Subsequent Fees 

and Disbursements? 

(c) Should this Court approve the Fourth Report, the Fifth Report and the activities of 

the Receiver described therein? 

(d) Should this Court discharge and release the Receiver? 

PART IV — LAW AND ARGUMENT 

A. The Records Protocols should be approved 

25. The Receiver submits that this Court should authorize it to: (i) deliver to Goodmans LLP 

the Transferred Records; and (ii) subject to applicable law, destroy any copies of the Debtor Non-

Tax Records remaining in the Receiver’s possession or control after delivery of the Transferred 

Records (together, the “Records Protocols”). 

26. The role of a court-appointed receiver flows from the order providing for its appointment.28 

Where a receiver is appointed to discharge the powers and duties prescribed by its appointment 

 
28 Ravelston Corporation Limited (Re), [2007] OJ No 414 (QL), 29 CBR (5th) 1 (Ont. Sup. Ct. J. 

[Commercial List]), para 60. 

https://canlii.ca/t/1qg0p
https://canlii.ca/t/1qg0p
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order, the receiver’s primary responsibility is to discharge those duties and powers honestly, in 

good faith and in a manner that fairly balances the interests of relevant stakeholders.29 

27. Here, the Receivership Order authorized and empowered the Receiver to, among other 

things, take possession of and exercise control over any or all of the Records (as defined in the 

Receivership Order) and take any steps reasonably incidental to the exercise of the Receiver’s 

powers in the Receivership Order or the performance of any statutory obligations.30  Such powers 

necessarily extend to the steps taken by the Receiver to address its possession of the Records upon 

the completion of its mandate, including by developing protocols for the return or destruction of 

the Records. 

28. In accordance with those powers under the Receivership Order, the Receiver, acting in 

good faith, developed the Records Protocols in consultation with key stakeholders in these 

proceedings and/or their counsel.31 The Records Protocols are fair and reasonable in the 

circumstances and take those stakeholders’ interests into consideration. 

29. As noted, the Receiver’s mandate is substantially complete, and the Receiver no longer 

requires access to, or possession or control of, the Records (save and except pursuant to applicable 

law). There would also be ongoing costs to continue to store the Records.  

 
29 Ravelston Corporation Limited (Re), [2007] OJ No 414 (QL), 29 CBR (5th) 1 (Ont. Sup. Ct. J. 

[Commercial List]), paras 63. 
30 Receivership Order, paras 3, 5 and 6, Schedule C. 
31 Fifth Report, para 80, Tab 2 to the Motion Record. 

https://canlii.ca/t/1qg0p
https://canlii.ca/t/1qg0p
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30. The Debtors are not bankrupt and continue to exist as legal entities, and they are entitled 

upon termination of the receivership proceedings to re-acquire possession and control of their 

respective property. 

31. Further, the Receiver is mindful of the ongoing Class Action that will continue after the 

termination of the receivership proceedings, and the Records Protocols have been developed with 

a view to ensuring that the parties to the Class Action are able to fully and fairly advance that 

litigation following termination of the receivership and the discharge of the Receiver. 

32. Accordingly, the Receiver respectfully requests this Court’s approval of the Records 

Protocols. 

B. The Fees and Disbursements and the Subsequent Fees and Disbursements should be 

approved 

33. The Receiver submits that the Fees and Disbursements should be approved. This Court 

previous approved the fees and disbursements of the Receiver and Torys up to October 31, 2020, 

by the Order of Justice McEwen dated December 8, 2020.32 Accordingly, the Fees and 

Disbursements include all fees and disbursements incurred by the Receiver, Torys and LOLG since 

November 1, 2020.  

34. The Receiver meets the test for this Court’s approval of the Fees and Disbursements. The 

Court of Appeal reiterated in Confectionately Yours Inc. (Re) that the test for approving the fees 

and disbursements of a receiver and its counsel is whether they are fair and reasonable.33  The 

 
32 Order of Justice McEwen dated December 8, 2020, paras 3 and 5, Truist Bank, as Agent v Kew Media 

Group Inc. and Kew Media International (Canada) Inc., Court File No. CV-20-00637081-00CL 

(Ont. Sup Ct. J. [Commercial List]) (available on the Receiver’s public website). 
33 Confectionately Yours Inc. (Re), [2000] 36 C.B.R. (4th) 200, 219 D.L.R. (4th) 72 (Ont. C.A.), para 46. 

http://cfcanada.fticonsulting.com/KMG/docs/Order%20(First%20Fee%20Approval%20Order).pdf
https://canlii.ca/t/1cpmt#par46
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Court of Appeal further held that, in determining whether such fees and disbursements are fair and 

reasonable, the Court may consider a number of factors, including, but not limited to: 

(a) the work done; 

(b) the responsibility imposed on the receiver; 

(c) the time spent doing the work; 

(d) the reasonableness of the time expended; 

(e) the necessity of doing the work; and 

(f) the results obtained.34 

35. The Receiver’s activities are set out in the Fourth Report and the Fifth Report, and include, 

among other things: (i) commencing and preparing for the GT Action, including correspondence 

and negotiations with multiple parties thereto; (ii) conducting an investigation in respect of the 

D&O Claims; (iii) conducting complex and time-consuming activities, discussions and 

negotiations in connection with the Class Action; and (iv) preparing the Fourth Report and Fifth 

Report, including the detailed summaries contained therein of the foregoing activities. 

36. The Receiver believes that its, Torys’ and LOLG’s fees and disbursements were incurred 

at rates that reflect the scope, complexity and heightened risk profile associated with the Receiver’s 

engagement. Accordingly, they are fair, reasonable and justified in the circumstances. The Fees 

and Disbursements are consistent with the responsibilities of the Receiver, including the 

 
34 Ibid. 
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complexity of the case, the contentious nature of the engagement, the number of parties involved 

and the other issues involved.  The time incurred is reasonable given that approximately two and 

a half years of work has been undertaken on this matter since the Receiver’s previous motion for 

fee approval, and was at all times necessary and consistent with the Receiver’s duties under the 

Receivership Order.  Further, the Fees and Disbursements accurately reflect the work done by the 

Receiver and on behalf of the Receiver by Torys and LOLG in connection with the receivership, 

which work was necessary and in line with the responsibility placed on the Receiver.  The results 

obtained were, in the opinion of the Receiver, the best possible under the circumstances.  The 

Receiver therefore respectfully submits that the Fees and Disbursements should be approved. 

37. The Fees and Disbursements are fair and reasonable in the circumstances.  The factors set 

forth in the jurisprudence referenced above militate in favour of this conclusion.  As detailed in 

the Fourth Report, the Fifth Report, the Meakin Affidavit, the Noel Affidavit and the Agrawal 

Affidavit, the Receiver, Torys and LOLG performed work necessary for the optimal administration 

of the receivership. Therefore, the Receiver respectfully submits that the Fees and Disbursements 

should be approved. 

38. The economic brunt of the Fees and Disbursements is borne by the Secured Lenders, given 

the significant shortfall in their recovery. The Secured Lenders and their counsel have been 

consulted throughout these proceedings as to the activities of the Receiver, and they do not object 

to the approval of the Fees and Disbursements. 

39. Additionally, the Subsequent Fees and Disbursements are fair and reasonable in the 

circumstances and should be approved. Following the within motion, and prior to the Receiver’s 

discharge, the Receiver, Torys and/or LOLG intend to undertake the activities described at 
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paragraph 64 of the Fifth Report, including: (i) filing tax returns and collection of sales tax refunds; 

(ii) payment of final Receivership expenses; (iii) completion of the Records Protocols; and (iv) 

completion of statutory administrative duties.35 The Subsequent Fees and Disbursements 

represents the Receiver’s, Torys’ and LOLG’s estimate of their fees and disbursement to complete 

these activities. 

C. The Fourth Report, the Fifth Report and the activities of the Receiver described 

therein should be approved 

40. The Receiver submits that the Fourth Report, the Fifth Report and the activities of the 

Receiver described therein should be approved on the qualified basis provided in the Fee Approval 

and Discharge Order. The form of Fee Approval and Discharge Order sought by the Receiver 

provides at paragraph 1 that: 

THIS COURT ORDERS that the Fourth Report dated September 29, 2021, and the 

Fifth Report, and the actions and activities of the Receiver described in such reports, 

be and they are hereby approved; provided, however, that only the Receiver, in its 

personal capacity and only with respect to its own personal liability, shall be 

entitled to rely upon or utilize in any way such approval.36 

41. This Court has the inherent jurisdiction to review and approve the activities of a court 

appointed receiver as they are set out in the receiver’s report.37 In bringing a motion for the 

approval of its reports and activities, a receiver provides any other interested persons the 

 
35 Fifth Report, para 64, Tab 2 to the Motion Record. 
36 Draft Fee Approval and Discharge Order, para 1, Tab 3 to the Motion Record. [emphasis added] 
37 Bank of America Canada v Willann Investments Ltd., [1993] O.J. No. 1647, 20 C.B.R. (3d) 223 

(Westlaw), para 3, aff’d [1996] O.J. No. 2806 (Westlaw). 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993392069&pubNum=0005314&originatingDoc=I14490a4a31b711eca449faf1a3046abf&refType=IR&originationContext=document&transitionType=DocumentItem&ppcid=1beeaeb1906f43cda66c1f68e699648e&contextData=(sc.Category)
https://nextcanada.westlaw.com/Document/I10b717d1841263f0e0440003ba0d6c6d/View/FullText.html?docFamilyGuid=I06ac3830742911d7a658bf569bf0de0b&ppcid=7d9a40db9e53416b8f6051c7859e7302&transitionType=History&contextData=%28sc.DocLink%29
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opportunity to question the receiver’s activities and conduct to date.38 To the extent that the reports 

accurately summarize the receiver’s material activities, the court may approve those activities.39 

42. The activities of the Receiver, as set out in detail and with accuracy in the Fourth Report 

and the Fifth Report, were all necessary and untaken in good faith pursuant to the Receiver’s duties 

and powers set out in the Receivership Order and other Orders made in these proceedings.  

Furthermore, no interested party in these proceedings have raised any objections to the within 

motion for approval of the Fourth Report, the Fifth Report and its activities described therein. 

43. For these reasons, the Receiver respectfully requests this Court’s approval of the Fourth 

Report, the Fifth Report and the activities of the Receiver described therein on the basis provided 

in the Fee Approval and Discharge Order. 

D. The Receiver should be discharged and released 

44. The Receiver has substantially completed its mandate as contemplated by the Receivership 

Order, including realizing upon all available assets of the Debtors and distributing the proceeds of 

realization.40 There are no funds remaining with which to pay for any further activities of the 

Receiver or continuation of the receivership proceedings.41  Accordingly, the Receiver respectfully 

submits that it should be discharged and released, following the filing of a discharge certificate 

confirming that it has completed the remaining activities in respect of its administration of the 

 
38 Bank of America Canada v Willann Investments Ltd., [1993] O.J. No. 1647, 20 C.B.R. (3d) 223 

(Westlaw), para 5, aff’d [1996] O.J. No. 2806 (Westlaw). 
39 Confectionately Yours Inc. (Re), [2000] 36 C.B.R. (4th) 200, 219 D.L.R. (4th) 72 (Ont. C.A.), para 36. 
40 Fifth Report, para 8, Tab 2 to the Motion Record. 
41 Fifth Report, paras 9-10, Tab 2 to the Motion Record. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993392069&pubNum=0005314&originatingDoc=I14490a4a31b711eca449faf1a3046abf&refType=IR&originationContext=document&transitionType=DocumentItem&ppcid=1beeaeb1906f43cda66c1f68e699648e&contextData=(sc.Category)
https://nextcanada.westlaw.com/Document/I10b717d1841263f0e0440003ba0d6c6d/View/FullText.html?docFamilyGuid=I06ac3830742911d7a658bf569bf0de0b&ppcid=7d9a40db9e53416b8f6051c7859e7302&transitionType=History&contextData=%28sc.DocLink%29
https://canlii.ca/t/1cpmt#par46
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receivership, including those described at paragraph 64 of the Fifth Report. The discharge 

certificate is attached as Exhibit “A” to the Fee Approval and Discharge Order.42 

45. With respect to the Class Action, given that the Receiver has fulfilled its mandate and has 

no further funds available to it, it would be inappropriate to refuse to discharge the Receiver and 

to order that the Receiver defend the Class Action on behalf of KMG solely to assist the Class 

Action Plaintiffs in their pursuit of a recovery against the D&O Insurer. With the discontinuance 

of the GT Action and the arrangements contemplated for continuation of the Class Action, there 

is no prejudice to any party in the Receiver’s discharge and the termination of the within 

proceedings. On the contrary, termination of the receivership proceedings will now simplify for 

all parties the continuation of the Class Action. 

46. The Receiver is also seeking a release from any and all liability that FTI, in its capacity as 

Receiver, now has or may hereafter have by reason of, or in any way arising out of, the acts or 

omissions of FTI while acting in its capacity as Receiver, save and except for any gross negligence 

or wilful misconduct on the part of FTI. 

47. As Justice Pattillo asserted in the case of Pinnacle v Kraus, “in the absence of any evidence 

of improper or negligent conduct, the release should issue.”43  There is an absence of any evidence 

of improper or negligent conduct in the case at bar, and the Receiver submits that it is fair and 

reasonable for it to have the certainty provided by the release sought in the within proceedings.  

The Receiver respectfully submits that the release should be granted. 

 
42 Draft Fee Approval and Discharge Order, Exhibit “A”, Tab 3 to the Motion Record. 
43 Pinnacle v Kraus, 2012 ONSC 6376 [Commercial List], para 47. 

https://canlii.ca/t/ftqm4#par47
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PART V — ORDER REQUESTED 

48. For the reasons set forth herein and in the Fifth Report, the Receiver respectfully requests 

the granting of the Fee Approval and Discharge Order in the form contained in the Receiver’s 

Motion Record.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day of May, 2023. 

 

 

 

David Bish / Tony DeMarinis 

Adam M. Slavens / Mike Noel 

Lawyers for FTI Consulting Canada Inc., the 

Court-appointed Receiver and Manager of Kew 

Media Group Inc. and Kew Media International 

(Canada) Inc. 
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1. Ravelston Corporation Limited (Re), [2007] OJ No 414 (QL), 29 CBR (5th) 1 (Ont. Sup. 

Ct. J. [Commercial List]). 

2. Order of Justice McEwen dated December 8, 2020, Truist Bank, as Agent v Kew Media 

Group Inc. and Kew Media International (Canada) Inc., Court File No. CV-20-00637081-

00CL (Ont. Sup Ct. J. [Commercial List]) (available on the Receiver’s public website). 

3. Confectionately Yours Inc. (Re), [2000] 36 C.B.R. (4th) 200, 219 D.L.R. (4th) 72 (Ont. 

C.A.). 

4. Bank of America Canada v Willann Investments Ltd., [1993] O.J. No. 1647, 20 C.B.R. (3d) 

223 (Westlaw), aff’d [1996] O.J. No. 2806 (Westlaw). 

5. Pinnacle v Kraus, 2012 ONSC 6376 [Commercial List]. 

 

https://canlii.ca/t/1qg0p
https://canlii.ca/t/1qg0p
http://cfcanada.fticonsulting.com/KMG/docs/Order%20(First%20Fee%20Approval%20Order).pdf
https://canlii.ca/t/1cpmt#par46
https://canlii.ca/t/1cpmt#par46
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993392069&pubNum=0005314&originatingDoc=I14490a4a31b711eca449faf1a3046abf&refType=IR&originationContext=document&transitionType=DocumentItem&ppcid=1beeaeb1906f43cda66c1f68e699648e&contextData=(sc.Category)
https://nextcanada.westlaw.com/Document/I10b717d1841263f0e0440003ba0d6c6d/View/FullText.html?docFamilyGuid=I06ac3830742911d7a658bf569bf0de0b&ppcid=7d9a40db9e53416b8f6051c7859e7302&transitionType=History&contextData=%28sc.DocLink%29
https://canlii.ca/t/ftqm4#par47
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SCHEDULE B 

RELEVANT STATUTES 

Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 

Court may appoint a receiver 

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a 

receiver to do any or all of the following if it considers it to be just or convenient to do so: 

(a) take possession of all or substantially all of the inventory, accounts receivable or other 

property of an insolvent person or bankrupt that was acquired for or used in relation to a 

business carried on by the insolvent person or bankrupt; 

(b) exercise any control that the court considers advisable over that property and over the 

insolvent person’s or bankrupt’s business; or 

(c) take any other action that the court considers advisable. 

Restriction on appointment of receiver 

(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent under 

subsection 244(1), the court may not appoint a receiver under subsection (1) before the expiry of 

10 days after the day on which the secured creditor sends the notice unless 

(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or 

(b) the court considers it appropriate to appoint a receiver before then. 

Definition of receiver 

(2) Subject to subsections (3) and (4), in this Part, receiver means a person who 

(a) is appointed under subsection (1); or 

(b) is appointed to take or takes possession or control — of all or substantially all of the 

inventory, accounts receivable or other property of an insolvent person or bankrupt that 

was acquired for or used in relation to a business carried on by the insolvent person or 

bankrupt — under 

(i) an agreement under which property becomes subject to a security (in this Part 

referred to as a “security agreement”), or 

(ii) a court order made under another Act of Parliament, or an Act of a legislature 

of a province, that provides for or authorizes the appointment of a receiver or 

receiver-manager. 

https://laws-lois.justice.gc.ca/eng/acts/b-3/page-33.html
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Definition of receiver — subsection 248(2) 

(3) For the purposes of subsection 248(2), the definition receiver in subsection (2) is to be read 

without reference to paragraph (a) or subparagraph (b)(ii). 

Trustee to be appointed 

(4) Only a trustee may be appointed under subsection (1) or under an agreement or order referred 

to in paragraph (2)(b). 

Place of filing 

(5) The application is to be filed in a court having jurisdiction in the judicial district of the 

locality of the debtor. 

Orders respecting fees and disbursements 

(6) If a receiver is appointed under subsection (1), the court may make any order respecting the 

payment of fees and disbursements of the receiver that it considers proper, including one that 

gives the receiver a charge, ranking ahead of any or all of the secured creditors, over all or part 

of the property of the insolvent person or bankrupt in respect of the receiver’s claim for fees or 

disbursements, but the court may not make the order unless it is satisfied that the secured 

creditors who would be materially affected by the order were given reasonable notice and an 

opportunity to make representations. 

Meaning of disbursements 

(7) In subsection (6), disbursements does not include payments made in the operation of a 

business of the insolvent person or bankrupt. 

 

Courts of Justice Act, R.S.O. 1990, c. C.43 

Injunctions and receivers 

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be 

granted or a receiver or receiver and manager may be appointed by an interlocutory order, where 

it appears to a judge of the court to be just or convenient to do so.  R.S.O. 1990, c. C.43, s. 101 

(1); 1994, c. 12, s. 40; 1996, c. 25, s. 9 (17). 

Terms 

(2) An order under subsection (1) may include such terms as are considered just. 

 

 

https://www.ontario.ca/laws/statute/90c43#BK141
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Rules of Civil Procedure, R.R.O. 1990, Reg. 194 

Rule 23 – Discontinuance and Withdrawal 

Discontinuance by Plaintiff 

23.01 (1) A plaintiff may discontinue all or part of an action against any defendant, 

(a)  before the close of pleadings, by serving on all parties who have been served with the 

statement of claim a notice of discontinuance (Form 23A) and filing the notice with proof 

of service; 

(b)  after the close of pleadings, with leave of the court; or 

(c)  at any time, by filing the consent of all parties.  R.R.O. 1990, Reg. 194, r. 23.01 (1); 

O. Reg. 427/01, s. 10. 

(2) If a party to an action is under disability, the action may be discontinued by or against the 

party only with leave of a judge obtained on motion under rule 7.07.1. 

 

https://www.ontario.ca/laws/regulation/900194#BK179
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SCHEDULE C 

RECEIVERSHIP ORDER 

See attached. 
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SCHEDULE D 

NOTICE OF DISCONTINUANCE FILED MAY 18, 2023 

See attached. 
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